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On Having Arrived in the Judicial Council Era 





It is quite plain that we are definitely on the way to the unification of the 
courts of the states through the creation of judicial councils with administrative 
powers. Effort in this direction was confined to proposals for reorganization 
of the judicial system through constitutional revision until, in 1920, the Mas- 
sachusetts Judicature Commission submitted a brief draft act to create a judi- 
cial council to exercise advisory power in respect to procedural reform. It 
was fortunate that the first judicial council was established’ in the federal 
judiciary and that it possessed more than advisory power, providing, as it did, 
for the recording of statistics on judicial business and the assignment of judges 
to districts where judicial work was most needed. The example set in the 
federal system was so conspicuous and its good results so prompt that in the 
three succeeding years we were able to report the creation of judicial councils 
in five states, namely: Ohio, Oregon, Massachusetts, North Carolina and Wash- 
ington. 

The Massachusetts draft act conferred upon the council the duty of ‘‘con- 
tinuous study’’ of the judicial system and the Ohio act goes no further. The 
Oregon act provides for an annual report to the governor, occasional reports 
to the Supreme Court, and recommendations to judges on any pertinent sub- 
ject. It also provides for an annual meeting of judges when recommendations 
and complaints shall be considered. The Massachusetts act as adopted was 
even more restrained than the draft act, for it omitted a requirement that 
clerks of courts should make reporis in such form as the council should pre- 
scribe. The next enactment in point of time was in North Carolina, where the 
law requires annual reports to the governor who shall transmit the reports to 
the legislature every other year. The power to require reports from clerks 
of courts also appears. 

The Washington act (which is printed on another page of this number) 
goes further than those referred to in the duties imposed upon the council; the 
latter is required to study the operation of the judicial department, report to 
the governor and the legislature, suggest to judges improvements in’ admin- 
istration, receive and consider suggestions from judges, lawyers and laymen, 
and finally to ‘‘devise ways of simplifying judicial procedure, expediting the 
transaction of judicial business and correcting faults in the administration of 
justice.”’ 


A few observations are in order. The judicial councils of the five states 
named are not given power to assign judges. Nor are they vested with rule- 
making power. One of them, the Massachusetts council, is not empowered to 
require reports. These limitations make the councils appear weak when com- 
pared with similar bodies created by judicature acts in England and all of 
the principal British countries. 

But notwithstanding the hesitant tone of these acts we believe that they 
mark the beginning of a wide and incaleulably valuable improvement in our 
judicial systems. While they do not provide for the assignment of judges to 
meet exigencies, as does the federal act, there are in all states some provisions 
for accomplishing a transfer of judges, or an ‘‘equalizing of judicial work,’’ 
as it is sometimes called. And while the Massachusetts council has no power to 
demand reports from judges or clerks this does by no means imply that informa- 
tion is unobtainable. 
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It must be remembered that the ‘‘continuing study’’ of the operations of 
the courts is a work which cannot be expected to yield immediate results. 
Doubtless in some states it will take two or three years for the council to survey 
the field and to frame a programme. The encouraging fact is that for the first 
time such a duty is recognized and the right machinery is devised for its dis- 
charge. No new agencies and no new offices are created. No untried rules 
of procedure are imposed. Representative judges are organized to create a 
de facto unification of the judicial system. The judiciary is empowered to 
study its own rfeeds and to take reasonable steps toward the solution of prob- 
lems of procedure and administration. For the first time a body is established 
to which complaints and recommendations may be made. 

We take encouragement even from the diversity of the statutes. Oregon 
provides an annual meeting of judges at which the council may discuss meas- 
ures with the entire judiciary of the state. North Carolina makes the largest 
divergence in enrolling all the judges of the state in the council and adding 
the attorney general and one lawyer from every judicial district, making a total 
force of forty-nige members.. The bar is linked up to the council. The experi- 
ment will be a most valuable one. 


Massachusetts is an exception to the above statement as to the necessity 
for several years’ time for accomplishment. The first annual report of its 
council, dated November, 1925, is a notable example of the kind of constructive 
work possible under the limited powers conferred. The report makes a volume 
of 164 pages and contains suggestions which should interest similar bodies in 
other states. A glance at the more important headings in the table of con- 
tents will illustrate the energetic way in which this council has grappled with 
its work: The Congestion in the Superior Court; Administration of Criminal 
Jurisdiction; Complaints of the Courts; Administration of Civil Jurisdiction ; 
The District Courts; Suggestions to the Supreme and Superior Courts; Miscel- 
laneous Matters. 

That the council is not hampered in obtaining reports on judicial admin- 
istration is proved by an appendix of fourteen pages in which data concerning 
the various courts is given to an extent heretofore unknown in any state pub- 
lication. 


Another appendix presents a report from Robert G. Dodge, Esq., a member 
of the council, on Certain Features of English Practice, based upon his per- 
sonal study. There are fourteen bills on subjects ranging from admission to 
practice to declaratory judgments. A very notable one provides for judg- 
ments within seven days upon application of the plaintiff unless the defendant 
‘*shall show to the satisfaction of the court that he has a good defense, etc.’’ 

While we cannot assume that a majority of these bills will be promptly 
enacted we believe that great good will come from the fact that at last pro- 
cedural law reform is not dependent wholly upon individual legislators, or even 
bar association committees. The council draft acts will form a criterion and 
the public and the press will have needed expert guidance. 

Legislators who oppose these measures will at least assume the burden of 
proof. 


Of course, progress through recommendations and legislation is devious and 
slow-as compared with the British system which. permits a representative coun- 
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cil of judges to alter rules as the needs appear. But it represents a very good 
start in a needed direction. And it may not be long until the rule-making 
power will be conferred, in some states, either upon the judicial council or the 
Supreme Court. Under such a dispensation, with some needed development 
of statistical recording and administration, we will be quite on a par with the 
English system of managing judicature, and it must be remembered that it 
took England a goodly part of a century to achieve the reforms embodied in the 
judicature acts of 1873-5. While England was immeasurably in advance of our 
country in judicial administration in 1900 it is a fact that in 1850 the situation 
was exactly reversed. The necessities of the case arising from density of 
population and volume of legal transactions were met with earlier in England 
and were endured without relief even longer than they have been in this 
eountry. 

An additional paragraph is added to the foregoing at the time of revising 
proofs owing to receipt by the editor of fresh and important matter on the 
subject. The Minnesota Law Review [Minneapolis] for January, 1926, con- 
tains an article on The Growth of the Judicial Council Movement, by Judge 
Charles H. Paul, of Seattle, who was largely responsible for the enactment of 
the judicial council bill in the Washington legislature. The Oregon Law 
Review [Eugene] for December, 1925, contains an address on the subject de- 
livered by Judge Paul at the Oregon State Bar Association meeting together 
with reports rendered by committees of the Judicial Council on pertinent mat- 
ters to the extent of sixty-three pages. Interested persons will want to obtain 
this material and also the first annual report of the Massachusetts Judicial Coun- 
cil, a valuable book of 164 pages. The secretary is Mr. Frank W. Grinnell, 
60 State St., Boston. 





Arbitration in Motion Picture Industry 





This number of the Journal. contains an article concerning arbitration in 
the motion picture industry which was intended for publication in the October 
number, but was crowded out. The article presents an inside view of one 
of the most interesting lines of business in the world, and is readable on that 
account alone. It also shows how utterly inadequate traditional judicial pro- 
cedure is in stabilizing the relations of producers, distributors and exhibitors. 
Even under the best conceivable procedure and administration in all of the 
forty-eight states and in the national judiciary the cost, the waste, the delays 
and the friction would constitute a shocking burden upon this giant industry. 

Since Mr. Courtland Smith,: secretary of the Motion Picture Producers 
and Distributors of America, presented this scheme for arbitration, there have 
been most convincing reports of its success. In the 1925 Report of Proceedings, 
New York City Bar Association, pages 285-6, important facts are presented. 
The New York Film Arbitration Board reported for the first year 1709 arbitra- 
tions. ‘‘The awards totaled $238,295.43 and 2,983 additional disputes were 
disposed of without formal award. There are thirty-one other Film Arbitra- 
tion Boards in various parts of the country. Those outside New York made 
3,166 awards totaling $839,673.56 and disposed of additional disputes to the 
number of 3,339 without awards.’’ These figures are impressive, not merely 
hecause of the apparent success of the plan, which is said to have saved 
$1,500,000 in the first year, but also because they show the need which existed. 
It is to be expected that the number of arbitrations will become fewer in relation 
to the volume of transactions in the future, the system tending to become pre- 
ventive of litigation as it becomes better understood and is seen to be permanent. 








Washington Creates Judicial Council 





Five States Have Followed Congress in Establishing Councils the 
Effect of Which Is to Unify Judicial Systems 
Text of New Act 





Another state is added to the growing 
list of states which have created judicial 
councils. At a special session of the 
Washington Legislature last fall a bill, 
which in general resembles those passed 
in other states, was adopted. It was 
unanimously approved by the judiciary 
committees of house and senate and was 
recommended in the governor’s message. 

The states now provided with this 
judicial machinery are Ohio, Oregon, 
Massachusetts, North Carolina and 
Washington. While the various acts 
agree in making the judicial council 
largely an advisory body, the power to 
require information concerning the busi- 
ness of the courts is one capable of 
great development. One of the great- 
est and most universal defects of our 
state judicial systems is that they make 
no provision for reporting details of ad- 
ministration. Nobody ever knows just 
what is going on in the courts of any 
state. Plans for legislation and admin- 
istration are necessarily based upon con- 
jecture. No comparison between one 
year and another is possible. It is to 
be hoped that there will grow out of the 
judicial council movement a thorough 
system of compiling records, if only as 
a check on ministerial officers, though 
it would inevitably result in the tabula- 
tion of facts of the greatest value to 
judges, legislators and economists. It 
will be observed in the Washington act 
that one of the duties of the council is 
to receive ‘‘suggestions as to remedies 
for faults in the administration of jus- 
tice’’ from citizens as well as from 
judges, lawyers and officials. Under this 
provision any person can propose a 
remedy or report a defect. This will 
tend to make the council a buffer be- 
tween the judges and the public, which 


it properly should be. Our judges need 
the protection from wanton criticism 
which can be afforded only by an over- 
head administrative agency such as the 
judicial council. The judicial council 
movement, it may well be said, repre- 
sents the trend toward supplying our 
decentralized state judicial systems with 
a unified management which can ade- 
quately represent the courts in the rela- 
tions to the public and to the legislature. 

The Washington act reads as follows: 


Judicial Council Act 


Be it enacted by the Legislature of the State 
of Washington; 


Section 1. There is hereby established 
a judicial council, which shall consist of 
the chief justice end one other judge of 
the supreme court, three superior judges, 
two members of the legislature, and three 
members of the bar who are practicing 
law and one of whom is a prosecuting 
attorney. The judge of the supreme court 
other than the chief justice shall be chosen 
by the court. The three superior judges 
shall be chosen by the superior judges 
through their association, if they have one, 
but if not, then in such manner as the 
judges of the supreme court shall pre- 
scribe by rule. The members of the legis- 
lature shall be the persons last appointed 
chairmen of the judiciary committees of 
the senate and the house. The members 
of the bar shall be appointed by the chief 
justice of the supreme court with the ad- 
vice and consent of the other judges of 
the court. 


Sec. 2. The term of a member of the 
council who is a judge, a chairman of a 
judiciary committee of the legislature or a 
prosecuting attorney shall be for the rest 
of his term in the office that qualified him 
to become a member. The term of a 
member chosen from the bar, except the 
one who is a prosecuting attorney, shall 
be two years. A vacancy shall be filled 
for the rest of the term by appointment 
as in the first instance. 


Sec. 3. The chief justice shall be chair- 
man of the council, and one of the other 
members may be appointed by the coun- 
cil to be executive secretary. The council 
may make rules for its procedure and the 
conduct of its business, and may employ 
such clerical assistance and procure such 
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office supplies as shall be necessary in the 
performance of its duties. 

Sec. 4. A meeting of the council shall be 
held at the seat ofigovernment on thesecond 
Monday of September of each year. Other 
regular meetings may be provided for by 
rule. A special meeting may be held any- 
where in the state at any time upon call 
by the chairman or five other members of 
the council and upon notice given to each 
member in time to enable him to attend. 


Sec. 5. It shall be the duty of the 
council 
(1) Continuously to survey and study 


the operation of the judicial department 
of the state, the volume and condition of 
business in the courts, whether of record 
or not, the methods of procedure therein, 
the work accomplished, and the character 
of the results; 

(2) To receive. and consider sugges- 
tions from judges, public officers, members 
of the bar, and citizens as to remedies for 
faults in the administration of justice; 

(3) To devise ways of simplifying 
judicial procedure, expediting the trans- 
action of judicial business, and cerrect- 
ing faults in the administration of justice; 

(4) To submit from time to time to 
the courts or the judges such suggestions 
as it may deem advisable for changes in 


rules, procedure, or methods of admin- 
istration; 
(5) To report biennially to the gov- 


ernor and the legislature on the condition 
of business in the courts, with the coun- 
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cil’s recommendations as to needed changes 
in the organization of the judicial depart- 
ment or the courts or in judicial pro- 
cedure; and 

(6) To assist the judges in giving 
effect to section twenty-five of article four 
of the constitution. 

Sec. 6. Judges and other officers of the 
courts, whether of record or not, and all 
other state, county and municipal officers 
shall render to the council such reports as 
it may request on matters within the 
scope of its duty to inquire. 

Sec. 7. The council may hold public 
meetings and hearings, and shall have 
power to require the attendance of wit- 
nesses and the production of books and 
documents. Every member of the council 
shall have power to administer oaths and 
to issue subpoenas requiring the attend- 
ance of witnesses and the production of 
books and documents before the council, 
and the superior court shall have power 
to enforce obedience to such subpoenas 
and to compel the giving of testimony. 

Sec. 8. A member of the council shall 
not receive compensation for his services 
but shall be allowed his actual necessary 
expenses when traveling on business of 
the council. 


It should be noted that the text of 
the foregoing was altered to make the 
state law librarian recording secretary 
to the council, but without a vote. 





Judicial Council Idea Ably Presented 





North Dakota is one of the states in 
which a judicial council act is likely to 
be adopted at the next session of legis- 
lature. As chairman of the Judicial 
Section of the Bar Association of that 
state, Judge A. G. Burr, of the District 
Court, submitted a report on the sub- 
ject at the 1925 annual meeting, from 
which we make liberal quotations for 
the benefit of interested persons in other 
states. 


Your committee recognizes that mere 
change is not necessarily progress. We 
know impatience with evils that are 
noticeable creates a tendency to rush to 
some extreme, and that often ill-consid- 
ered remedies are worse than the dis- 
ease. We realize that it is better to make 
our adjustments in harmony with systems 
that have stood the test of time, and that 
it is wise to make use of agencies now 
in existence, provided these agencies have 
proved their worth. But your committee 
realizes, also, that what was sufficient for 


one generation or one state of society is 
not necessarily sufficient for the present. 
There must be changes to meet changes. 
In his address on ‘‘Anachronisms in Law,” 
delivered before the American Bar Asso- 
ciation in 1917, Dr. Roscoe Pound said: 
‘‘We have a series of slot-machine tribun- 
als from which to draw out decisions or 
precedents from time to time as facts are 
put in by litigants. We have prosecuting 
officers. But the state’s concern 
with law goes much beyond litigation.’ 
Again, he says: ‘‘We require not merely 
legislative bureaus to deal with these 
forms of legislation, important as they 
are, but even more a ministry of justice 
charged with the responsibility of making 
the legal system an effective instrument 
for justice. We need a body of men com- 
petent to study the law and its actual ad- 
ministration functionally, to ascertain the 
legal needs of the community and the de- 
fects in the administration of justice not 
academically or a priori, but in the light 
of every-day judicial experience and to 
work out definite, consistent lawyer-like 
programs of improvement.”’ 

Long before this, however, the need for 
some such agency was noted by as dis- 
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tinguished a jurist as Lord Westbury of 
Great Britain. He said, as Prof. Pound 
points out, “The first thing ‘that strikes 
every member of our profession who 
directs his mind beyond the daily prac- 
tical necessity of the cases which come 
before him is, that we have no machinery 
for noting, arranging, generalizing and 
deducing conclusions from the observa- 
tions which every scientific mind could 
naturally make on the way in which the 
law is worked in the country. .. . 
Why is there not a body of men in this 
country whose duty it is to collect a body 
of judicial statistics, or in more common 
phrase, make the necessary experiments 
to see how far the law is fitted to the 
exigencies of society, the necessities of 
the times, the growth of wealth, and the 
progress of mankind?” Such an observa- 
tion, while directed more particularly to 
the science of law making, is equally ap- 
plicable to the science of law administer- 
ing. Thus we make use of the counsel 
and experience of the law scientist, when 
we present the plan of a judicial council. 
All changes for the purpose of improve- 
ment are more or less in the nature of 
experiment. To launch the plan we must 
depend, largely, upon judgment. But 
judgment, based upon a critical study of 
the situation and a scientific application of 
tested principles, is the best we have for 
the new departure. It is not until after 
the plan is launched that we can turn to 
actual experience. Your committee has 
given you the judgment of competent men, 
and we now turn to the experience of 
those states which have adopted the plan. 
It is true that the experience of one state 
may not necessarily be of value to an- 
other. But if conditions are similar, in- 
situations related, problems of the same 
nature and proportion, and machinery of 
the same kind, then we can place a good 
deal of reliance upon the results as 
worked out in the laboratories of other 
states. Indeed, this word—laboratory— 
is an apt term. It is used by Chief Jus- 
tice Taft in his address before the Amer- 
ican Bar Association in 1922, when he 
presented the proposition of a Federal 
Judicial Council and advocated the adop- 
tion of such a system. In this address he 
says: “The advantage of experiment in 
the laboratory of the court would furnish 
valuable suggestions for bettering the sys- 
tem.’’ 

It will not require much argument to 
show that conditions in all the states are 
sufficiently uniform so as to create the 
same problems. There may be variations 
in degree, but that is all. Large cities 
may have a criminal problem greater in 
degree than what confronts us; court 
calendars may be more congested; and 
other difficulties may be more aggravated. 
Nevertheless the problems we have are 
similar in nature to those in other states. 
Our observation shows us that they work 
out in the same proportion, and if because 
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of the youth of our state they have not 
attained to the same mammoth propor- 
tions with us yet common sense declares 
we should take steps to avoid the future 
consequences, if possible. Hence, it is 
worth while to see what other states are 
doing, and what has been the result of 
their efforts. Of course, it takes time to 
show the strength or weakness of the 
remedy adopted. Possibly sufficient time 
has not elapsed to form correct conclu- 
sions; but the results attained are worthy 
of consideration. 


[At this point the report devotes sev- 
eral pages to the judicial council acts in 
other states.] 

The bill drafted by your committee is 
the result of the study of these various 
methods, together with the recognition of 
our own special situation. One of the 
first differences we note is that in this 
state the bar is a self-governing body. As 
such, it is apparent that if practicing law- 
yers are to have representation on this 
council it should be through the Bar As- 
sociation. Again, care must be taken not 
to interfere with the work of the Asso- 
ciation. The purpose is not to change the 
agencies now in existence, nor to encroach 
on their jurisdiction, but to blend, as it 
were, so that co-operation can be had. 
Courts, alone, are not the sole power of 
administration of justice. Even though 
the supreme court of this state has, under 
our constitution, ‘‘a general superintend- 
ing control over all inferior courts under 
such regulations and limitations as may be 
prescribed by law,’ yet this does not meet 
the situation. Unless the court is assisted 
by other agencies it stands to reason it 
cannot get the necessary grasp of the situ- 
ation; and in any event its powers, as de- 
fined by the constitution, do not provide 
for any study of conditions. In our pro- 
posed bill all judicial agencies are recog- 
nized and represented—appellate courts, 
trial courts, the prosecuting machinery 
and the Bar Association. It was not 
deemed wise to include in the personnel 
quasi-public organizations, but provision 
is made for the securing of their co-opera- 
tion and getting the benefit of their ob- 
servation by means of public meetings to 
which they may be invited. Its work is 
purely advisory, the main feature being 
the continuous study of conditions in this 
state and making the result of its efforts 
available to the legislature. There are 
features embodied herein that we do not 
meet with in other states, but which your 
committee believes is not only in harmony 
with the theory involved, but also neces- 
sary. for that comprehensive grasp needed, 
if we are to handle the problem intel- 
ligently. Hence the provision for a bureau 
of criminal statistics and other features. 
In some of these things we are so very far 
behind other civilized countries in the 
handling of crime that it is well to adopt 
and adapt methods proven to be of value. 











AMERICAN 


We call your attention specially to sec- 
tions 1, 4, 5 and 6 of the proposed bill. 

In a sense this is not new legislation— 
that is, new in theory. It is an attempt 
to co-ordinate all agencies so as to bring 
the combined force to play upon the prob- 
lem. 

The good effects of such methods are 
observable in Oregon already. There the 
bar was not included in the same way as 
here, but the first effect was the uniting 
of the force of thé bar with the courts. 
We have this in our state proposal. This 
work cannot be handled from or by the 
Bar Association alone. Courts cannot be 
subject to its work, nor can the admin- 
istration of justice be left to it alone. But 
if we have an agency whose business it is 
to gather data from every source, receive 
the advice and council of all agencies in- 
terested in the solution of the problem, 
discuss and suggest proper methods of 
adaptation we will have the first require- 
ment for an intelligent solution of the 
difficulty confronting us. 

On recommendation of the committee 
the matter was postponed one year for 
further consideration. 


A Bill 


For an Act creating a Judicial Council 
for the State of North Dakota and to pro- 
vide for the continuous study of the 
administration of justice in this state. 

Be it enacted by the legislative as- 
sembly of the State of North Dakota: 

Section 1. There is hereby established 
a Judicial Council in and for the State of 
North Dakota, composed of seven mem- 
bers, as follows: the chief justice of the 
supreme court of the state, who shall be 
chairman of the Council and shall serve 
during the time he is chief justice; the at- 
torney general of the state; three judges 
of the district courts of this state, to be 
appointed by the governor of the state, for 
the term of two years, and eligible for 
re-appointment; and the president and the 
secretary of the state Bar Association. 
The Council shall have the power to in- 
vite other members of the supreme and 
district judiciary, members of the bar and 
others interested in this work, to attend 
the meetings of the Council, take part in 
the proceedings, advise in the performance 
of duty. take part in the study and in- 
vestigation, and serve on such committees 
as may be found necessary. 

Sec. 2. Vacancies in the Council shall 
ke filled by the governor of the state, by 
eppointment from the class to which the 
former member belonged. 

Sec. 3. The Council shall meei at least 
twice in each year, at-such times and 
places as shall be fixed by the Council; 
provided, that the first meeting shall be 
held at such time and place as the chief 
justice shall designate, and within sixty 
days after the taking effect of this act. 

Sec. 4. It shall be the duty of this 
Council to make a continuous study of the 
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organization of courts; the rules and 
methods of procedure and the practice of 
the judicial system of this state; of the 
work accomplished, the results attained 
and the uniformity of the discretionary 
power of the courts, to the end that pro- 
cedure may be simplified, business ex- 
pedited, and justice better administered. 
The Council shall have power, also, to 
make suggestions regarding the admission 
of the bar, conduct of attorneys admitted 
to practice, and disbarment, and it shall 
be its duty to file such suggestions and the 
reeommendation thereon with the supreme 
court of this state and the State Bar As- 
sociation. For the purpose of carrying 
into effect the powers herein granted, the 
Council shall have the power to hold pub- 
lic meetings, require the attendance of 
witnesses and the production of books and 
documents, require reports from the vari- 
ous courts of this state, including courts 
not of record, as may be deemed neces- 
sary, administer oaths and take testi- 
mony. This Council shall make a com- 
plete and detailed report to the governor 
of this state, of all its proceedings, sug- 
gestions and recommendations, which re- 
port shall be filed not later than the ist 
day of December in each even numbered 
year, and may make such supplemental 
reports from time to time as the Council 
shall deem advisable. All such reports 
shall be considered public reports and may 
be given to the press of this state as soon 
as filed. 


Sec. 5. The Council may, from time to 
time, make such reports and recommenda- 
tions to: the legislative assembly of this 
state as it deems necessary, and shall, on 
the order of the legislative assembly, give 
a detailed report of all work and recom- 
mendations, and appoint one or more of 
its members to appear before the legis- 
lative assembly, or any of its committees 
as required, to give advice, counsel, or in- 
formation. 


Sec. 6. This Council shall have the 
power to organize a Bureau of Criminal 
Statistics for the study of crime, its pre- 
vention and cure, and may require reports 
thereon from the state’s attorneys of this 
state, from the clerks of the various 
courts, from the attorney general’s office, 
and from the various boards and commis- 
sions of this state provided by law. The 
Council is also empowered to visit jails 
and prisons, asylums, and other places of 
detention for the purpose of gathering in- 
formation, and to receive reports from 
societies and organizations interested in 
this work and from private parties; and 
may make the necessary study and in- 
vestigation of conditions to the end that 
crime and its prevention may be the bet- 
ter studied. 

Sec. 7. No member of this Council shall 
receive compensation for any service ren- 
dered; but any hotel and traveling ex- 
pense incurred by any member of the 
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Council in the discharge of his duties 
shall be considered a charge upon any con- 
tingent or expense fund provided by law 
for that member, and shall be paid from 
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that fund in the same manner as other 
charges on the same fund. 

Sec. 8. All acts or portions of acts, in 
conflict with this act, are hereby repealed. 





National Meeting on State Bar Organization 





Conference of Delegates, Headed by Chairman Charles E. Hughes, 


to Meet in Washington, April 28. 


Report Shows 


Progress of Integration Principle 





A special meeting of the Conference 
of Bar Association Delegates will be 
held in Washington on April 28, 1926, 
for consideration of the subject of state 
bar organization. The decision to hold 
this meeting was made at the Detroit 
meeting of the Conference last Septem- 
ber, the recommendation coming from 
the committee on State Bar Organiza- 
tion. The report submitted by the com- 
mittee showed a promising situation in 
a number of states, and awakened inter- 
est in others. 

The coming special meeting will 
doubtless mark the close of the prelim- 
inary work in state bar organization 
and usher in a stage of more rapid ac- 
complishment. It was in 1919 that the 
Conference first considered the subject, 
happily introduced by Chairman Elihu 
Root as an idea that would promote 
‘‘sanitation of the bar.’’ There has 
been no time since the first year’s effort 
in this field that has not shown accom- 
plishment either through favorable ac- 
tion of state associations or of legisla- 
tures. In the latest report Chairman 
Goodwin reported for the committee the 
passage of adequate laws for bar in- 
tegration in the states of North Dakota, 
Alabama, Idaho and New Mexico. 

In furtherance of the programme for 
making this movement more general, 
Mr. Charles E. Hughes, who was about 
to complete his year as president of the 
American Bar Association, accepted the 
chairmanship of the Conference of 
Delegates. Mr. Root also gave his ap- 
proval to the committee’s proposal. The 


plan immediately recalls the first spe- 
cial meeting of the Conference held in 
Washington in 1922 for consideration 
of the American Bar Association’s 
standards for admission to the bar. At 
the former meeting the subject was one 
largely for debate and the delegates in 
opposition outnumbered friends of the 
proposal until a very full argument had 
been presented. The projected meeting 
will be different as it will be for the 
purpose of discussion, not of the pro- 
priety of organizing state bars on an in- 
clusive basis, but of practical difficulties 
in various states. Instead of a two 
days’ meeting this one will be for one 
day only. Three sessions should be suf- 
ficient to permit of covering the field. 
The day set for the meeting is the 
day preceding the two days’ meeting of 
the American Law Institute, when there 
will be in Washington representatives 
of bench, bar and law schools from vir- 
tually all of the states. It is presume | 
that many of the delegates appointed 
will be members of the Institute who 
would be going to Washington for their 
regular meeting. The Law Institute has 
consented to a degree of co-operation 
and delegates to the Conference meet- 
ing will be accorded privileges in the 
meetings of the Institute. At this sea- 


son Washington is at its best in every 
respect, so there are very strong induce- 
ments to delegates to attend. 

Judge Goodwin’s report of last Sep- 
tember is so informative that we print 
it in full, as on former years: 
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To the Conference of Bar Association 
Delegates. 


Your Committee on State Bar Organ- 
ization, in making its sixth annual re- 
port, is determined to depart from 
precedent and avoid matters of a formal 
nature. 


The Conference itself is a creation of 
the fiery genius and dominating leader- 
ship of Elihu Root and is the means by 
which the thought in favor of higher 
standards of admission to the bar was 
transformed from an academic idea into 
an irresistible force, which is causing 
one state after another to adopt the rec- 
ommendations of the Conference and 
which will, in the end, we believe, make 
the cultural standards of the American 
Bar Association rank with any in the 
world. 


In like manner the Conference dis- 
cussed the question of official state bar 
organization in 1919 and caused this 
committee to be appointed. The adop- 
tion by this Conference of the five an- 
nual reports of your committee endors- 
ing the idea of a self-governing, all in- 
clusive, officially organized state bar, 
has eaused the idea to gain converts 
from day to day, until it has permeated 
the bar of the entire country and each 
year has added to the number of states 
in which the legislature has created an 
official state bar and made it a part of 
the governmental machinery. 


In previous reports, your committee 
has stressed the fact that proper stand- 
ards of professional conduct cannot be 
adequately created and maintained 
without bringing into the bar organiza- 
tion all those entitled to practice law. 
The point is, in itself, an adequate rea- 
son for legislation, empowering the state 
bar to function officially, but your com- 
mittee wishes now to lay emphasis on 
the fact that the bar of the state has 
work to do of a constructive character, 
which is essential to the attainment of 
an efficient and adequate administration 
of justice. To accomplish this purpose 
the bar organization must have the 
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benefit of the thought and influence of 
the entire bar and it must be able to 
devote all of its time and energy to 
the object in view. This purpose could 
not be accomplished by a partial organ- 
ization representing but a small frac- 
tion of the whole bar, even if it were in 
a position to devote all its time and 
energy to the task. Unfortunately, the 
efforts of the state bar associations are 
made still more barren of results by rea- 
son of the fact that their energies are 
dissipated in the work of holding their 
membership together, collecting dues 
from delinquents, persuading members 
who have dropped out to become re- 
instated and in obtaining new recruits. 
Such an association feels that it has a 
triumphant year if the secretary can 
report to the handful of members who 
gather at the annual meeting that there 
has been an increase in the number of 
members and the treasurer can state 
that there has been a decrease in the 
usual number of delinquents. 


We warmly congratulate the Wash- 
ington State Bar Association on its suc- 
cess in getting together in its organiza- 
tion over 90 per cent of the members of 
its state bar. Persistent, intelligent, un- 
tiring efforts have made this heroic 
accomplishment possible. To continue 
this standard, there must, however, be 
the same untiring, persistent effort. It 
is the labor of Sisyphus and with the 
first relaxation, the stone must go roll- 
ing back again. 

By way of contrast, we have the offi- 
cial state bars in those states, which 
have created them through acts of their 
legislatures, where no one is permitted 
to practice law who has not qualified as 
a member and paid into the treasury of 
the state his annual dues, which con- 
stitute a fund for the carrying on of 
the work of the bar thus organized, and 
where, in consequence, the organization 
is made up of not 3 per cent, or 10 per 
cent, or 25 per cent, or even 75 per cent, 
but of 100 per cent of all those engaged 
in the practice and all of this is auto- 
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matically accomplished in a manner 
which leaves the energies of the bar to 
be used, not for organization merely, 
but for the purposes for which bar or- 
ganization is necessary. In a great war 
such as must be carried on for the bet- 
terment of judicial administration, you 
ought not to be obliged to wear out your 
energies drumming up volunteers. 


The State of North Dakota was the 
first to follow the recommendations of 
the Conference and enact legislation 
changing its voluntary association into 
an officially created state bar, including 
all those admitted to the practice. This 
was done in 1921 and the act was 
amended in 1923. In December, 1924, 
letters were written to a number of 
North Dakota lawyers, whose names 
were picked at random from a legal di- 
rectory, asking them to state their opin- 
ion of this official organization and, 
although the answers came from all 
parts of the state, from lawyers of 
widely divergent political affiliations, 
from city and small town, and in widely 
different lines of practice, not a single 
answer opposed the present form of 
official bar organization, but all spoke 
enthusiastically in its praise. And so, 
we find our theories which were sup- 
ported by logic demonstrated in prac- 
tice. 

In Alabama, an act following the out- 
lines recommended by your committee 
was adopted in 1923, and that state, 
thus became second to create an offi- 
cially organized bar. Your committee 
hopes to have a statement made at this 
meeting by a member of that bar or- 
ganization as to how the act is working 
in practice. 

In 1923, the State of Idaho enacted 
a law following the recommendations of 
your committee and after the organiza- 
tion of the bar in conformity with its 
provisions, its constitutionality was at- 
tacked with the result that two of the 
five justices of the supreme court held 
the law constitutional in all respects, 
two that it was an unconstitutional crea- 
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tion of a corporation, while the fifth de- 
clined to pass on that question, but held 
that it was unconstitutional on account 
of a defect in its title. Thereupon, the 
commissioners created by the act after 
consultation with those interested pre- 
sented amendments to the legislature 
which were passed and approved by the 
governor with the result that the or- 
ganization was completed and its work 
has gone forward without interruption. 
Rules have been adopted covering the 
matter of admission to the practice, con- 
duct and discipline of attorneys, and 
provisions have been made for meetings 
of the bar and the conduct of the bar’s 
business. Forms were prepared and the 
board proceeded to give the bar exam- 
ination and to make preliminary in- 
vestigation of complaints against at- 
torneys. The board met June Ist, dis- 
posed of a number of complaints and 
prepared to prosecute others. Under 
the Idaho Act, each division of the bar 
holds an annual meeting of the entire 
bar, which is to be held this year in 
September. Mr. Samuel S. Griffin, sec- 
retary of the commissioners of the 
Idaho State Bar,‘to whom we are in- 
debted for this report, says that when 
the act was first passed, there was con- 
siderable criticism and that there is still 
some criticism, although a great many 
of the attorneys who at first were op- 
posed are now in favor of the system 
or are not actively opposed to it, and it 
is expected that when the attorneys be- 
eome familiar with the scope of its ac- 
tivities and the benefits to be derived 
from it, the objections will disappear. 


Recently, the State of New Mezico 
adopted a similar act. Your committee 
is not yet in receipt of a report of the 
progress made under the new law, but 
it hopes that an oral report will be 
submitted at this meeting. 


In California, as the result of the un- 
tiring efforts of a Special Committee on 
Self-Governing Bar, appointed by the 
California Bar Association, with Mr. 
Joseph J. Webb as chairman, and hav- 
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ing among its members Mr. Jefferson 
P. Chandler, a member of the Confer- 
ence Council, a statewide campaign in 
favor of such an act was carried on in 
different districts of the state, which re- 
sulted in endorsements by local bar as- 
sociations, the judiciary and the press, 
and finally in the enactment by the 
state legislature of a bill substantially 
in the form recommended by this Con- 
ference, which passed the assembly by 
a vote of 65 to 11 and the senate unani- 
mously. It is a matter of deep regret 
that the governor, for some reason not 
at all apparent, failed to sign the bill, 
but it is evident that its enactment into 
law is only a matter of time. 

In New York, where the principle of 
an all inclusive, officially organized 
state bar has been repeatedly endorsed 
by the state Bar Association and the 
New York County Bar Association, a 
committee headed by Mr. George H. 
Bond of Syracuse, and strongly sup- 
ported by Mr. Martin Conboy of New 
York City has secured the endorsement 
by the State Bar Association of an elab- 
orately worked out bill for ‘‘an act for 
the regulation and organization of the 
bar of the State of New York in order 
to promote administration of justice.’’ 
This bill, which was introduced in the 
senate, March 26, 1925, has the strong 
endorsement of Elihu Root and Charles 
E. Hughes, whose letters ought to be of 
material assistance to the committee and 
the members of the bar and the ju- 
diciary in securing its enactment. 

The Oklahoma senate at its last ses- 
sion passed a bar organization act, but 
too late for action by the house. 

The Arizona Bar Association, at the 
1925 meeting, endorsed in principle the 
Alabama law and appointed a commit- 
tee to draft a bill and present it to the 
legislature. 

In Missouri, a similar bill endorsed 
by the State Bar Association was intro- 
duced into the legislature in 1923, but 
too late for favorable action. 

The Florida State Bar Association 
has repeatedly endorsed the official state 
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bar organization plan and has now be- 
fore the legislature a bill for that pur- 
pose which the secretary expects will 
be passed with some modifications. A 
similar bill was passed by the senate in 
a former session, but too late for action 
by the house. 

The State Bar Association of Minne- 
sota has endorsed the project at five dif- 
erent annual meetings and is fighting 
for the passage of favorable legislation. 
The Judiciary Committee of the house 
recommended the bill for passage, but 
too late for favorable action at the pres- 
ent session. 

The Jowa State Bar Association 
adopted the report and concurred in the 
recommendations of its committee in 
favor of the adoption of the official state 
bar organization and instructed the 
committee to prepare a draft of a bill 
to be submitted to the Association, June, 
1926. The legislature will not meet 
until 1927. 

The Michigan State Bar Association, 
which has repeatedly endorsed the posi- 
tion of this Conference, again caused a 
similar bill to be introduced at the last 
session of the Michigan legislature. A 
similar bill passed the senate at a former 
session. Mr. Herbert F. Goodrich, sec- 
retary of the Association, says, ‘‘There 
is no disposition on the part of the As- 
sociation to let up on the matter until 
the end is accomplished. How many 
sessions of the legislature that will take, 
I do not know.”’ 

The Virginia State Bar Association 
discussed the question at its meeting 
August 12-14, 1925, but it was not in- 
tended that action should be taken at 
that time. 

The secretary of the Tennessee State 
Bar Association reports that the gen- 
eral view of the Association is favorable 
and they believe that eventually the As- 
sociation will get behind the movement 
effectively. 

From the foregoing, it appears that 
there is a movement in favor of official 
state bar organization which extends 
from New York to California and from 
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Minnesota to Florida. It occurs to your 
committee that the time has come for 
consolidation of the gains made and a 
union of the forces favorable to the 
movement and that it ought in some 
dramatic manner be made evident that 
the movement is not local, but national, 
and that it has the support of the bar 
of the country as a whole. We ought 
also to have an opportunity to get be- 
fore the representatives of the bar as- 
sociations throughout the country the 
experience of the various state bars, al- 
ready officially organized, with a view 
to comparing the terms of their various 
enactments, considering the drafts of 
bills pending in the various states and, 
possibly, constitutional objections that 
might be made under the provisions of 
any particular state constitution and 
methods of avoiding them, and work out 
a national program for bringing about 
general offieial bar organization at the 
earliest possible moment. 

Your committee has no doubt that one 
by one the states will continue to fall in 
line and adopt bar association acts, but 
it feels that it is highly desirable that 
advantage be taken of the impetus al- 
ready given the movement. The matter 
was placed before the members of the 
council of the Conference and it was 
agreed that it was highly desirable that 
for this purpose a special meeting of the 
Conference should be held, preferably 
in Washington, on the day preceding 
the next meeting of the American Law 
Institute, at which reports should be re- 
ceived from the various official state 
bars, information given as to the prog- 
ress of state bar organization bills in 
the various legislatures where they are 
now pending or may hereafter be intro- 
duced; reports received on the recom- 
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mendations of bar associations where 
the matter has been discussed, and that 
in the end such steps be taken as may 
be considered advisable and likely to aid 
the movement. Such a meeting will, at 
least, inform the country as to what has 
been and what is being done in the mat- 
ter and will go a long way to speed the 
success of the movement. 

With the consent and approval of the 
council, therefore, a distinguished mem- 
ber of the bar, distinguished alike for 
his services at the bar, on the bench, in 
executive office and in national admin- 
istration as well as in the presidency of 
the American Bar Association, has been 
asked whether, if such a meeting is 
planned, he will accept the chairman- 
ship of this Conference for the coming 
year, and he has replied that he will be 
available, if wanted. The matter has 
been discussed at length with Elihu 
Root, who has given it his enthusiastic 
approval. 

The definite recommendation of your 
committee, therefore, is that such a spe- 
cial meeting of the Conference be held 
in the spring of 1926 in Washington 
and if practicable on the day preceding 
the annual meeting of the American 
Law Institute, and that your committee, 
in co-operation with the council of the 
Conference take such steps as may be 
necessary to that end and that the 
chairman of this Conference report this 
recommendation to the American Bar 
Association with the request that it take 
favorable action in the matter. 

Respectfully submitted, 
CLARENCE N. Goopwin, Chairman, 
JAMES ByRNE, 

WiuiaM H. H. Piart, 
Tuomas W. SHELTON, 
JEFFERSON P. CHANDLER. 











Significance of Arbitration in the Motion 
Picture Industry 
By Courtland Smith 


|Editor’s Note.—The author of this 
article is Secretary of the Motion Picture 
Producers and Distributors of America, 
Inc. It was read at a meeting of the 
Academy of Political Science in the City of 
New York, held May 9 and 10, 1923. Re- 
printed by permission.] 


In the motion picture industry there 
are three great interests, or groups of 
interests, operating toward the end that 
the public may have this form of enter- 
tainment and instruction. 

First, there is the producer, the man 
who buys the story which is to be told 
on the screen, who engages the players 
and those who direct their actions, who 
has the studio in which the multitude 
of scenes making up a photoplay are 
taken, and who sees to the developing 
and printing of the film, and its editing 
and cutting into proper sequence, and 
length for presentation. 

Second, there is the distributor of the 
films. It is he who purchases or leases 
the original negative and has made 
from it a large number of positive prints 
—the sort you see upon the screen— 
and leases these for exhibition purposes 
to those who eventually display them. 
The number of prints will run, as a rule, 
between 80 and 200, and they are dis- 
tributed from 31 different points known 
to the industry as ‘‘key cities.’’ The 
distributor’s task is one that is difficult, 
complicated and expensive, to say noth- 
ing of being thankless. It is his job to 
take the picture which may be shown 
this week, for example, at the Capitol 
or Rialto or Tivoli Theatre in the center 
of New York City—the so-called ‘‘first- 
run houses—and so route it and phy- 
sically handle it that on certain dates 
previously arranged for it will be shown 
at the ‘‘second-run’’ houses, say those 
on upper Broadway or over in Brook- 
lvn, or in the smaller cities adjacent to 
New York—or in whichever key city it 
is being operated from. The prints must 


be sent to the theatres to which they 
are leased. Then they must come back 
to the distributor’s headquarters, or ex- 
change, as it is known in the trade. 
They must be examined for wear and 
tear. Then they must be sent out again 
and again until they are shown, finally, 
in the smallest of hamlets possessing a 
movie-theatre. 


Third in our list of factors which fig- 
ure in the picture industry before the 
publie sees the photoplay—but by no 
means the least important factor—is the 
exhibitor, and by that I mean the man 
who owns the theatre in which you see 
your pictures; the man who rents the 
films from the Gistributor and sells to 
you your seats. 

I have set forth to you in this brief 
fashion the character of the work of 
those engaged in the film industry so 
that you may have a clearer understand- 
ing of the part which arbitration plays 
in our business. And before I go fur- 
ther into the matter of arbitration as a 
means of settling differences in the mo- 
tion picture business, I would like to 
remark that it is now in operation in 28 
of our 31 key cities, and everywhere is 
meeting with splendid success. 

There are many arbitrable cases con- 
stantly arising in the motion picture 
business—a great many, indeed. And 
some of them, to you in other business, 
might sound strange. You might ask 
many questions as to the ethies of the 
disputants as revealed in their disputes. 
Our answer is that we are an extremely 
new business and that we have as yet 
searcely established a code of ethics. 
And yet that is not so surprising after 
all. Journalism is six hundred years 
old, yet only last week in Washington 
did the journalists get together and 
agree upon and enunciate a definite code 
of ethics. I am a newspaper man by 
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training, and therefore I mention jour- 
nalism. We in the picture industry 
have had many troubles because of our 
youth. The industry, as a serious prop- 
osition, is only about twelve years old. 
The first studios were built at Holly- 
wood in October, 1911. But we are 
progressing, we hope and believe, and 
we are seeking in these days to avail 
ourselves of the best thought of others, 
as, for example, our almost unanimous 
adoption, within the past few months, 
of the principle of arbitration of our 
disputes, rather than the seeking of ex- 
pensive, long-drawn-out, legal adjudica- 
tion. 
How Movie Films Are Sold 

I hope you will permit me, here, to 
explain some of the difficulties which 
arise between exhibitors and distribu- 
tors; and I hope I ean do that without 
unduly criticizing the exhibitor—for he 
could retaliate by criticizing us (and by 
‘‘us’’ I mean the producer-distributor 
group) just as severely. 

Let me take up, first, the matter of 
the ‘‘play date,’’ which is one that is 
a question of dispute about as frequently 
as anything else. It is of the utmost 
importance that the distributor shall ob- 
tain from the exhibitor a specific agree- 
ment as to the date on which a certain 
picture shall be shown, so that he, the 
distributor, may route the picture to 
other theatres than the one in question. 
Let us suppose that a theatre-owner can 
use two hundred feature pictures, in 
addition to his short comedies and news 
reels, in a year. ‘Often, in the past, this 
exhibitor who can use only two hundred 
pictures a year has contracted for all 
he could lay his hands on—for six hun- 
dred or eight hundred or all that are 
produced by the various companies in 
America. He has had two reasons for 
this action—first, perhaps, a desire to 
keep certain pictures away from his com- 
petitor, and, second, because he wanted 
to choose, picture by picture, the ones 
he thought most likely to please his 
especial patrons. 
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As a consequence of this, our distrib- 
uting companies have apparently sold a 
total of eight hundred pictures, let us 
say, but when it came to the end of the 
year and we tallied up with this exhibi- 
tor, we found we had in reality sold 
only two hundred. It has become neces- 
sary, therefore, to establish in each case 
of the rental of a picture to a theatre- 
owner an agreement as to just when that 
picture shall be shown to the public and 
then returned to our distribution-ex- 
change for shipment elsewhere. And 
over the question of the play-date have 
arisen complaints made by both distribu- 
tors and exhibitors. 

There has not always been complete 
honesty in the handling ‘of a film by the 
exhibitor who leased it for showing at 
his theatre. There has been a practice. 
—more particularly known in the older 
days rather than now—ealled ‘‘bi- 
eycling’’ a film. That is to say, an 
exhibitor who had leased a feature for 
showing at his own theatre alone, would 
re-rent it to two or three smaller ex- 
hibitors—non-competitors of his—dur- 
ing those hours when it was not being 
shown in his own house. He would, of 
course, collect from these theatre-owners 
and keep the proceeds. Later the dis- 
tributor would find it impossible to lease 
to the smaller places the feature they 
had already shown. It is hard to keep 
track of each individual print of a pic- 
ture. There was no means of knowing 
—except by chance—of the ‘‘bi- 
eycling’’ of films. Perhaps, watching a 
film at your neighborhood house, you 
have never thought of the processes in- 
volved in getting the film there, of pro- 
jecting it, of inspecting and repairing 
it, of shipping it back to the distribu- 
tion exchange and then sending it along 
again to some other theatre. I know a 
little about several businesses, but I 
know nothing more complicated than the 
distribution of motion pictures. The ex- 
hibitor, as well as the distributor, has 
his justified complaints. Of course. 


every exhibitor, even in the remotest 
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of regions—in ‘‘the sticks’’ as our film 
salesmen say—wants to get, as soon as 
he can, ‘‘Robin Hood,’’ or ‘‘When 
Knighthood Was in Flower,’’ or that 
big picture now playing at the Crite- 
rion, ‘‘The Covered Wagon.’’ He wants 
to get these while they are still new, 
and while people are still talking about 
them. He may be only a fourth-run 
exhibitor, but he wants first-run privi- 
leges—and it is impossible to let him 
have them. The greatest number of 
prints ever made of a single picture, I 
think, was two hundred, made of 
‘‘Knighthood.’’ Just the physical 
printing of that one picture cost $80,- 
000. And yet two‘hundred prints were 
not enough to supply the simultaneous 
demand. 

So, you see, all the exhibitors cannot 
get the great pictures at the same time. 
Yet a certain justice has to be done to 
all of them. It is due to the exhibitor, 
who pays the bill, that these pictures 
be gotten to him as quickly and accom- 
modatingly as possible. 

‘*Protection’’ is a word which comes 
up in a great number of motion picture 
disputes. . An exhibitor will charge that 
the distributor did not properly ‘‘pro- 
tect’’ him for the showing of a certain 
picture. Let me explain that word 
‘*protection.’’ The exhibitor, naturally, 
rents a picture with the understanding 
that no direct competitor of his—that 
is, no other house within a very short 
distance and likely to draw from the 
same clientele—is to have the showing 
of it at the same time, thus diminishing 
his attendance and his consequent 
profits. Often, it has been charged, dis- 
tributors have sold the same picture to 
adjacent houses, and therefore have not 
‘*protected’’ the original buyer. And 
then again, it has been complained that 
distributors have given a certain play- 
date to exhibitors, who have thereupon 
at their own expense advertised and 
exploited the picture, only to have it 
withdrawn from their available showing- 
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time and set back to some more distant 
date. 

There are innumerable trade differ- 
ences, which I might set forth here. The 
sums of money involved, as a rule, are 
not great. While for a showing at the 
Capitol Theatre in New York the rental 
price of ‘‘Robin Hood’’ for a week 
might be $25,000, ‘‘in the sticks’’ some- 
where in Montana, on the other hand, 
the film might cost the exhibitor only 
$40. 

As I say, the sums involved are gener- 
ally so small, the complications are so 
enormous, the suits are generally so far 
away from the home of the distributing 
companies, and the time wasted in legal 
procedure is so valuable both to the dis- 
tributor—whose picture has but an 
ephemeral value at best—and to the ex- 
hibitor—who also has but a brief period 
in which profitably to show these pic- 
tures—that it was inevitable that sooner 
or later in the film industry we should 
resort to something more speedy, some- 
thing more understanding and even 
more understandable than the courts, 
something which would bring the differ- 
ing elements of the business more closely 
together, and something which would be 
more really local in its application to 
their difficulties. The matter of time- 
saving is of extreme importance. Time 
is the very vital essence of this film 
business. 

A Practical Plan Devised 

I don’t know whether it was chance or 
whether it was foreordained; but at any 
rate at the time Mr. Will Hays came 
into this motion picture industry an 
opening presented itself whereby the 
matter might be worked out of bringing 
distributors and exhibitors around a 
common table for the discussion and set- 
tlement of their disputes. That was just 
a little more than a year ago. It was in 
April, 1922. Mr. Hays, as you doubless 
know, has always believed in the prin- 
ciple of arbitration and has had con- 
siderable experience in working it out. 

For almost a solid year we labored 
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over an arbitration plan. It was March, 
1923, when the distributors and exhibi- 
tors finally accepted what had been 
drawn up for them. The most difficult 
thing was to find a way in which it 
would be possible to make the findings 
of our arbitration boards ‘‘stick.’’ That 
is not an elegant word, but that was 
what both sides used. The distributors 
were concerned lest the exhibitors ‘‘run 
out’’ on the findings of the arbitration 
boards, and refuse to accept such find- 
ings. And the exhibitors likewise felt 
that they had to have some definite as- 
surance that it would not be possible 
for the distributing concerns, which they 
regarded as large and powerful organ- 
izations, to refuse to abide by the rulings 
of the arbitration boards. But this was 
all worked out and a mutually satisfac- 
tory arrangement reached. 


Our arbitration system, it seems to 
me, is simplicity itself. There are the 
same number of arbiters on each side— 
three distributors and three exhibitors. 
They know instantly, upon hearing the 
testimony, the nature of the problems 
involved, and they realize the justice of 
one claim or the other. There have 
been extremely few cases where there 
has been a tie vote. Such a contingency 
is amply provided for. First, the six 
arbiters themselves are requested to 
name a seventh person as umpire. If 
they are unable to agree upon such a 
person, the Chamber of Commerce or 
Board of Trade of the city wherein the 
dispute arises is asked to name the sev- 
enth arbiter. Where there is no such 
business body, the mayor or ranking gov- 
ernment official becomes or names the 
seventh man. Our procedure is very 
simple, too. The two parties at issue 
appear before the arbitration board. 
First the complainant, then the defend- 
ant, gives his testimony and proffers 
whatever documentary evidence there 
may be. They then withdraw, the six 
arbiters discuss the merits of the case 
briefly, and almost always they are able 
to reach a decision at once. The liti- 
gants are then invited to return to the 
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hearing room and are informed of the 
ruling. 

Before the hearing begins, each liti- 
gant signs his name to an agreement 
that he will abide by the board’s find- 
ings. And there is a penalty which 
makes him so abide. In the case of an 
exhibitor who refuses to accept the re- 
sult of the arbitration, it is possible for 
the board to rule that he must deposit 
a certain sum with each of the distribu- 
tion exchanges in the city, and keep that 
sum there (on penalty of receiving no 
pictures for showing) until his dispute 
is settled. In some cities there are as 
many as twenty distributing exchanges. 
Being obliged to deposit, for example, 
$300 with each of these exchanges in- 
volves the tying-up of a sum which is 
considerable to any exhibitor. On the 
other hand, if the distributor refuses to 
abide by the arbitration board’s deci- 
sion, he is refused permission to bring 
any subsequent complaints before that 
board, until the one at issue is in some 
fashion settled. And being deprived of 
such permission is a serious matter to 
him, tying up, as it does, all his claims 
against all exhibitors with whom he 
does business. But thus far we have 
encountered no refusal to accept our 
board’s rulings. 

As a practical matter, we have by ar- 
bitration overcome in one leap many of 
the abuses that nearly wrecked the film 
business. The distributors, I know, have 
gained the respect of the exhibitors, and 
they both enjoy far better business re- 
lations with each other. We see more 
clearly their difficulties, and they more 
clearly see ours. We believe that our 
arbitration boards will go very far 
toward eliminating those peculiar con- 
ditions and tedious and tiresome diffi- 
culties which are unique to our indus- 
try and are met with in no other; and 
I believe further that these better rela- 
tionships will make it possible to dis- 
tribute our pictures to the theatres which 
in turn show them to you, much more 
quickly, much more fairly, and much 
more economically. 
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Methods of Work in the Appellate Courts 


of the United States 
Fourth Installment of Replies to Questionnaire 


NOTE: Members of the courts of last resort in all the states were 
invited to reply to a series of questions concerning methods of work 
which were published in the Journal for December, 1924. A sufficient 
number of replies were received to afford considerable valuable informa- 
tion in a field concerning which practically nothing has ever been pub- 
lished., The April, June and August numbers of the Journal contained 
installments of the replies under the first two heads—briefs and argu- 
ments, and the court. We come now to the third head, which is clerical 
help, resuming with replies to question number thirty-six. We present 
first the names of the states in which the Supreme Courts represented in 
the replies are located and the names of the individuals who replied on 
behalf of the several courts: 


Idaho—lI. W. Hart, Esq., Clerk. 





Illinois—Hon. Floyd E. Thompson, Associate Judge. 
Kansas—Hon. John 8. Dawson, Associate Judge. 
Montana—Hon. Lew L. Callaway, Chief Justice. 

New York—Hon. Frank H. Hiscock, Chief Justice. 
Ohio—Hon. C. T. Marshall, Chief Justice. 

South Dakota—Hion. John Howard Gates, Associate Judge. 
Washington—Hon. Emmett N. Parker, Associate Judge. 
Wisconsin—Hon. A. J. Vinje, Chief Justice. 


C 
CLERICAL HELP 


36. What Clerical and Other Help Is Al- 
lowed to Each Judge by the State? 
IpaHo: Each justice has a law clerk 
of his own selection, who is also a stenog- 
rapher. This position is usually filled 
by a young man who has received a 
good legal education and been admitted 
to the bar. These law clerks are paid 
$175 per month. 


Inutrnois: A law secretary and a 
stenographer. 


Kansas: The state provides each jus- 
tice with one law clerk who is also a 
stenographer. The justices are also the 
directors of the state library and it nat- 
urally results that the assistants in the 
library are always ready and willing 
to look up the law on any difficult ques- 
tion, but it is but fair to say that the 
services of these library assistants are 
likewise cheerfully at the command of 
the lawyers and all others who ask their 
help. 

Montana: The court is allowed an 
official stenographer who engrosses the 
opinions, assists the judges in reporting 


the decisions and does the stenographic 
work for one of the justices; it is also 
allowed an additional stenographer who 
does the work of the other four justices. 
No other clerical help is allowed. 

New York: The state allows to each 
judge a secretary who is ordinarily lo- 
eated in his home chambers. In addi- 
tion the state allows enough clerks and 
stenographers for the Court at Albany 
so that each judge either has one for 
himself or one in common with some 
other judge. Very little work involving 
the exercise of judgment and opinion in 
the decision of cases is committed to 
these secretaries or clerks. Some of 
them are able to be of assistance in run- 
ning down authorities cited on the briefs 
or in looking up new ones which may 
bear on some question and occasionally 
to summarize the evidence found in a 
record bearing on some question. A 
large amount of the work done by them 
is of a stenographie and clerical char- 
acter. 

Oun10: Four stenographers are at the 
disposal of the seven judges of this court. 
In addition thereto we have the usual 
number of bailiffs, librarians and re- 
porters. . 
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Soutu Daxora: Each judge is pro- 
vided with a stenographer. 

WasuHineton: Our chief justice has 
a secretary to himself. Each two of the 
other eight judges have a stenographic 
clerk with some law experience. 

Wisconsin: Each justice has a sec- 
retary at a salary of $125 per month. 


37. What Olerical and Other Help Is 
Used by the Judges at Their Personal 
Expense? 


IpaHo: None. 

Inurnors: None. 

KANSAS: Ordinarily none. 
Ou10: None. 

Soutu Daxora: None. 


WasHincton: No elerical or other 
help is used by any of our judges at 
their personal expense. 


Wisconsin: None. 


38. Do You Favor the Referendary Sys- 
tem as Outlined in Journal of.Am. 
Jud. Soc. (Dec., 1923), Vol. VII, page 
122? 


IpaHo: Not familiar with plan. 


ILuinois: Not prepared to answer. 


Kansas: The writer has no opinion 
on this subject. 


WasuHineton: I do not favor com- 
mitting research work to assistants, fur- 
ther than to have the authorities pro- 
duced for the judge’s personal exami- 
nation. However, as to what extent a 
judge may efficiently use the mind of 
another is a matter personal to each 
judge. Some can be so helped, while 
others can not. 


Wisconsin: It is not necessary in our 
state and I have no opinion to express 
as to its usefulness where needed. 


39. Is the Reading of Cases Cited Ever 
Committed to an Assistant? 

IpaHo: Law clerks are often detailed 
to read cases cited to ascertain whether 
they are in point, and to mark or ab- 
stract such portions of a decision as 
seem to support the contention of coun- 
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sel. They are also sometimes assigned 
to search for and collate authorities on 
points not raised by counsel in their 
arguments or briefs, but which appear 
to the justice writing the opinion, or to 
other justices, to be necessarily involved 
in the consideration of the case. In 
other words, they investigate and report. 
ILuinois: The secretary of each judge 
reads the cases cited and in a measure 
sorts out the wheat from the chaff. 


Kansas: The writer can only answer 
for himself, and the answer is negative. 
The writer would find it of no advantage 
to him in the slightest degree for his 
law clerk to read the cases. 

Montana: No. 

Onto: To a very limited extent. 

Soutu Dakota: No. 


WASHINGTON: Same reply as to Ques- 
tion 38. 


Wisconsin: Very seldom. 


40. Is Any Research Work Ever Assigned 
to an Assistant? 

IpaHo: Law clerks are often detailed 
to read eases cited to ascertain whether 
they are in point, and to mark or ab- 
stract such portions of a decision as 
seem to support the contention of the 
counsel. They are also sometimes as- 
signed to search for and collate author- 
ities on points assigned by counsel in 
their arguments or briefs, but which 
appear to the justice writing the opin- 
ion, or to other justices, to be necessarily 
involved in the consideration of the case. 
In other words, they investigate and re- 
port. 


Iuuinois: Such secretary also makes 
further search for authorities and sup- 
plements those presented in the briefs. 


Kansas: Yes, our law clerks are very 
helpful in consulting cyclopedias, and 
running down authorities on pending 
legal questions, and arranging the books 
for easy access to the justices to examine 
the authorities. I think some justices, 


like many lawyers, manage to get more 
work out of their law clerks than others. 
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That is matter of individual efficiency 
in methods of work. The writer is one 
of those drudges who finds it imprac- 
ticable to make much use of any assist- 
ance than of mere clerical help in the 
discharge of his judicial tasks. 

Montana: No. 

Ou10: To a limited extent. 

SoutH Daxora: No. 


WaAsHINGTON: Same reply as to Ques- 
tion 38. 


Wisconsin. Very seldom. 


41. (a) Do You Write Your Own Syllabi 
or Are They Written by the Clerk of 
the Court or the Reporter? 

(b) Is Any Other Responsible Task 

Requiring Judgment as to Fact or 

Law Committed to an Assistant? 
IpaHo: (a) Each justice writes the 

syllabi for his own opinions. When a 

district judge is called in to sit with 

the court and assigned to write an 
opnion, the syllabi are sometimes writ- 
ten by the clerk of the court, who is also 
the official reporter of its decisions. 

(b) No, not in general. 


Ituinors: The official reporter of the 
court writes the syllabi. (a) The syl- 
labi are no part of the opinion of the 
court. (b) No responsible task concern- 
ing the decisions of the court which re- 
quire judgment as to fact or law is com- 
mitted to an assistant. 


Kansas: (a) Invariably and in con- 
formity with the statute the justice 
writes the syllabus himself, and not in- 
frequently he has to rewrite it in defer- 
ence to the helpful criticisms of his as- 
sociates. (b) No. 


Montana: These are either written 


by the justices or by the official stenog- 


rapher under the supervision of the jus- 
tices, actual supervision being exercised. 


New York: Our reporter prepares 
our syllabi, which are then submitted to 
us for correction and amendment. 

Ouro: (a) Syllabi are prepared by 
the judge who writes the opinion and 
submitted to the court in consultation 
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and approved by such members as con- 
eur therein. (b) No. 

Sourn Dakota: (a) By the reporter. 
(b) No. 

WasuHincTon: The syllabi to our re- 
ported decisions is written by our court 
reporter, who is an expert in such work. 
This, I think is better practice than for 
the judge to do it. 

Wisconsin: (a) No. 
reporter. (b) No. 

42. Precisely What Work Is Committed 
to Your Law Clerks or Secretaries? 

IpaHo: They are required to be com- 
petent office stenographers, and see an- 
swers to 36, 39 and 40. 

ILuois: Answered under 39 and 40. 

Kansas: Shorthand and longhand 
copy work, mechanical preparation of 
finished opinions to be handed down, 
also copies for reporter, trial judge and 
attorneys; and see answer to Question 
40 


Montana: We have neither law clerks 
nor secretaries. 


New York: The state allows to each 
judge a secretary who is ordinarily lo- 
eated in his home chambers. In addi- 
tion the state allows enough clerks and 
stenographers for the court at Albany 
so that each judge either has one to 
himself or one in common with some 
other judge. Very little work involving 
the exercise of judgment and opinion in 
the decision of cases is committed to 
these secretaries or clerks. Some of 
them are able to be of assistance in 
‘‘running down’’ authorities cited on 
the briefs or in looking up new ones 
which may bear on some question and 
occasionally summarize the evidence 
found in a record bearing on some ques- 
tion. A large amount of work done by 
them is of a stenographie and clerical 
character. 

Onto: Stenographie work. 

South Dakota: Stenographic work 
only. 

WISCONSIN : 
correspondence. 


Written by the 


Copying opinions and 
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D 
PETITION FOR REHEARING 


43. (a) Do You Favor Petitions for a 


Rehearing? 
(b) How Are They Disposed Of? 


IpaHo: (a) They are not discouraged, 
as occasionally they assist the court in 
clearing away misunderstandings and 
making its decision what it ought to be 
under the law and: the facts. (b) By 
discussion in conference. 


Kansas: (a) The court certainly does 
not look with disfavor on petitions for 
a rehearing. The court is as anxious 
as any counsel can be that no injustice 
be done a litigant, and when we have 
read the worst that can be said against 
our decision we usually derive assurance 
from the petition for a rehearing that 
our opinion and judgment on the parti- 
ular case was correct. So the petition 
for a rehearing, while usually superflu- 
ous in other respects does serve to as- 
sure the court that no question of con- 
sequence was overlooked, and no ma- 
terial fact misstated; and, of course, oc- 
easionally but infrequently it does point 
out some oversight of the court in need 
of correction. -(b) They are taken up 
for consideration in the chambers of 
the justice who wrote the opinion, at 
the first consultation there held the 
next ensuing month. 


Montana: ‘‘A petition for rehearing 
may be presented upon the following 
grounds and none others: That some 
question decisive of the case submitted 
by counsel was overlooked by the court 
or the decision is in conflict with an 
express statute or controlling decision 
to which the attention of the court was 
not directed. The petition, stating the 
grounds, point and authorities, must be 
filed within ten days after the decision 
is rendered and a copy thereof served 
upon the adverse party who may pre- 
sent objections thereto within seven days 
after such service. The peti- 
tion will be determined without argu- 
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ment unless the court shall invite argu- 
ment.’’ 


Outro: Rehearing is sought in this 
court by ‘‘application’’ and it is purely 
ex-parte. We have no objection what- 
ever to such applications being filed, but 
it is expected they will call attention to 
omissions or reasons for rehearing other 
than a reargument of the points in- 
volved. (b) They are disposed of in 
consultation without notice to opposing 
counsel and without argument. 


SoutH Dakota: (a) Yes. (b) Each 
judge reads the petition and the answer 
thereto, if any. The judges mect at the 
call of the presiding judge and discuss 
the questions raised and then the deci- 
sion of the majority governs. Ocea- 
sionally a supplementary opinion is filed 
upon the denial of the petition. Other- 
wise the clerk is directed to announce 
that the petition is denied or granted, 
as the case may be. 


WASHINGTON: There ought to be no 
objections to petitions for rehearings, 
speaking generally. They often result 
in leading to the correction of erroneous 
views of both law and fact. In our court 
such petitions are petitions for re- 
hearing before all the judges sitting en 
bane. They are merely filed with the 
clerk, not being served upon the oppos- 
ing counsel. They are then passed in 
succession to each judge, when,. upon a 
slip attached thereto, he signifies his ex- 
amination of the petition and his vote 
as to the granting or refusal of a re- 
hearing. If sufficient votes are. for the 
granting of a rehearing, the cause is 
then by the chief justice set down for 
hearing anew before the court sitting 
en bane, opposing counsel being timely 
notified prior to such hearing. There 
is no argument heard or considered 
touching the question of the granting 
of the petition itself. All our judges 
examine and vote upon the ques- 


tion of rehearing. About 5 per cent of 
our cases are reheard. This percentage 
is decreasing. 
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WISCONSIN : 
printed briefs. 


(a) No. (b) Upon 


44. May There Be Oral Argument? 


IpaHo: A rehearing may be ordered, 
on the whole case or on points specified, 
or the court may meet the objections 
raised in the petition by modifying its 
opinion, thereby obviating the require- 
ment for a rehearing. 


Iturxois: No; except by special per- 
mission which has never been granted 
since I have been on the court (six 
years). 


Kansas: Ordinarily no. 


MontTANA: This question is answered 
by our rule 13, quoted on reply to 43. 


Soutu Daxota: Not upon the peti- 
tion for rehearing. 

WASHINGTON: Same reply as to 43. 

Wisconsin: No. 


45. If a Petition States on Omission or 
Misstatement of Fact, Does Each 
Judge Check the Point for Himself, 
or Does He Accept the Report of the 
Writer of the Opinion? 

Ipano: Each judge is furnished with 
a copy of a petition for rehearing, and 
when the matter comes up in conference 
has an opportunity to interrogate the 
writer of the opinion as to the objec- 
tions raised and to check up with him 
alleged omissions or mis-statements of 
fact or law. 

Inuinois: Where petition for rehear- 
ing states an omission or a mis-statement 
of fact, the writer of the opinion checks 
the point and generally his report is 
accepted by the conference. If any 
judge has reason to doubt the report he 
checks the point for himself. If the 
omission or mis-statement pointed out 
in the petition is one on which the deci- 
son would turn, it is checked by several 
of the judges. 


Kansas: Same as 46. 


Montana: The justices, being to- 
gether in chambers, check the point to- 
gether. 
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Onto: As a general rule the volume 
of business in this court does not per- 
mit each individual judge to investi- 
gate such matters. Ordinarily, though 
not always, the writer of the opinion 
makes the investigation. 


South Dakota: Each judge checks 
the point for himself. 


WASHINGTON: Same reply as to 43. 


46. If a Petition States an Omission or 
Misunderstanding of a Point of Law, 
Does Each Judge Check the Point for 
Himself, or Does He Accept the Re- 
port of the Writer of the Opinion? 


Ipano: Each judge is furnished with 
a copy of a petition for rehearing, and 
when the matter comes up in conference 
has an opportunity to interrogate the 
writer of the opinion as to the objec- 
tions raised and to check up with him 
alleged omissions or mis-statements of 
fact or law. 


Inutinois: Where a petition for re- 
hearing states an omission or a misun- 
derstanding of a point of law, each 
judge satisfies himself by such investi- 
gation of the authorities as he finds nee- 
essary. 


Kansas: The alleged mis-statement 
of fact is considered in consultation. If 
the point is well taken, it is corrected; 
if not, the contents of the abstract from 
whence the challenged statement of the 
justices, and the court’s determination 
of the challenged accuracy does not de- 
pend upon the report of the writer of 
the opinion, but upon the facts them- 
selves as set down in the record, and 
where necessary the transcript itself is 
examined. Wherever the controversy 
over the statement of facts cannot read- 
ily be settled by a re-examination of the 
record, a rehearing will be ordered. But 
this is seldom required. 


Montana: The justices, being to- 
gether in chambers, check the point to- 
gether. 


Onto: This differs from Question 45 
and necessarily under our practice re- 
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quires that each individual judge make 
some examination of the matter. 


SoutuH Dakota: Each judge checks 
the point for himself. 


WASHINGTON: Same reply as to 43. 


Wisconsin: Each judge participates 
equally in all motions for a rehearing. 


47. In What Percentage of Cases Are Re- 
hearings Allowed? 

IpaHo: Taking one year with another 
petitions for rehearing are filed in 20 
to 25 per cent of cases in which opin- 
ions are written. Rehearings are 
granted in less than 10 per cent of peti- 
tions presented. ; 


Inumoiws: In 1924, there were 148 
petitions for rehearing filed and 24 of 
these were allowed. While the number 
varies, as a general thing these are peti- 
tions filed in about one-third of the 
cases and about one-sixth of the peti- 
tions filed are allowed. 


Kansas: The percentage is negligible 
—perhaps not more than two per cent, 
perhaps even less. 


Montana: Rehearings are seldom 
granted. In 1923 there were two and 
in 1924, four. 


Ono: Rehearings are allowed in less 
than 3 per cent of cases. 


SovtH Dakota: No petitions for re- 
hearing were granted during 1923 and 
1924. 


WASHINGTON: Same reply as to 45. 
Wisconsin: In less than 1 per cent. 


48. Would It Be Desirable to Enlighten 
Counsel as to the Reasons for Deny- 
ing a Petition Where Omissions of 
Law or Fact Are Asserted? If So, 
by Oral Announcement? By Any 
Other Method? 


IpAHo: Where counsel do not appear 
to have understood the position of the 
court either upon a question of fact or 
law an additional opinion, termed 
‘‘opinion upon rehearing’’ is usually 
filed. 
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Iuuinois: At least half the petitions 
filed have no merit at all. Except in an 
unusual case, nothing would be gained 
by giving reasons for denying a peti- 
tion for rehearing. The reasons for 
denying it are already stated in the 
opinion originally filed. 


Kansas: It frequently is done in this 
court—by writing a formal opinion 
denying a rehearing which is filed and 
published in the regular official reports. 


Montana: In view of the fact that 
counsel set forth in detail their reasons 
for asking a rehearing I do not see that 
it would be desirable to enlighten them 
as to why the petition is denied. 


New York: [Reply to Questions 43 
to 48.] Applications for a reargument 
are submitted on briefs. Our original 
consideration of eases is thorough 
enough so that we do not very often 
grant a reargument. Each judge is ex- 
pected sufficiently to acquaint himself 
with the grounds upon which the appli- 
cation for reargument is based so as to 
be able to weigh the aceuraey of the 
report of the judge to whom the appli- 
cation is referred. 


Onto: This court makes no announce- 
ment upon any contested motion or ap- 
plication for rehearing. It has always 
been deemed desirable and advisable not 
to do so. 


SoutuH Dakota: Don’t think so. 


- WASHINGTON: Under our method of 
rehearings, which are generally rehear- 
ings of eases decided by a department 
consisting of five judges, it is seldom 
that we find it desirable to advise coun- 
sel of our particular trouble in the ease. 
This because in most of the rehearings 
four new judges sit who did not par- 
ticipate in the first hearing or the then 
disposition of the case. Cases of great 


importance are sometimes originally . 


heard en bane, and even as to these 
there may be rehearing, which, however, 
seldom occurs. 


Wisconsin: Yes, by a short opinion, 














First Aid for Trial by Jury’ 


By Jonn H. Wicmore 





“‘I nominate, for the Ignoble Prize, 
Trial by Jury. More than forty years 
ago I heard that distinguished jurist, 
Edward J. Phelps, say in a public lec- 
ture, ‘Trial by jury is a good thing 
which has outlived its usefulness.’ To- 
day it looks like a bad thing which con- 
tinues to demonstrate its uselessness’’: 
William Lygn Phelps, in Scribner’s 
Magazine for April, 1925.? 


1. When a superficial view, with such 
subversive and legicidal import, is re- 
sponsibly and printedly expressed, on 
a matter of civic interest, by a gentle- 
man of such extensive erudition and 
such (ordinarily) even judgment and 
exquisitely-balanced temperament as the 
genial Mr. Phelps, it is certain that one 
of two things has happened: 


(a) Either: Mr. Phelps himself 
(like many another good citizen) has just 
stubbed his personal toe on Jury Trial 
(perhaps he had to sit overnight in a 
foul New Haven jury-room, as a board 
member of a smelly, back-alley-slander- 
case jury whence all (the gentlemen) 
but him had fled; or perhaps even, as a 
plaintiff in a motor collision he had been 
stalled by an obviously irrational ver- 
dict) ; 

(b) Or: In a purely rational and 
impersonal spirit, he is voicing precisely 
the educated public’s conviction, with 
that unerring instinct which makes him 
today the admired Literary Precentor of 
America’s best educated element in pub- 
lie opinion. 


We promptly reject the former hy- 
pothesis, as ‘a priori’ maximally improb- 
able and also as totally unevidenced. 
We accept the latter as the obvious one. 


1Reprinted by permission of the Illinois Law 


Review. 

*Recently the Traffic Club of Chicago heard 
an impassioned address on criminal justice by 
the Rev. Charles F. Aked, of Los Angeles. The 
3peaker offered as his first remedy: “Have 
done with the idiotic jury system.” 


And the question arises: What is the 
American Bar going to do about it? 


2. We think that the time has come 
for the American Bar to awake to the 
situation and take it seriously. 


3. Let us admit at the outset our 
own creed: Trial by Jury must and 
shall be preserved! Amidst the throng 
of erude sacrilegisms and demi-semi- 
cerebrated iconoclasms that assail us 
nowadays in the legal sanctuary, from 
even the most reputable and plausible 
quarters, none is more shortsighted, none 
more dangerous, than the proposal to 
abolish Trial by Jury. 


4. Of course, Jury Trial, as is, works 
badly. Of course, Jury Trial, as now 
managed, is inefficient. Of course, it 
exudes an aroma of. repellence to the 
citizen, of shame to the legal profes- 
sion, and of doubt to the chambered 
student of political science. 

But take your gold watch—your 
chronometer, that alone makes world- 
commerce what it is in modern times: on 
land and sea. If you had not cleaned 
it for a decade—if you had left it for- 
getfully on the stove when your egg had 
been rightly boiled—if you had given 
it to little George to pick at the works 
—if you had dropped it on the concrete 
pavement and not had it mended since 
—if you had done this and more to it, 
and a friend had then suggested that it 
was ‘‘useless,’’ and asked you why you 
still kept up the farce of carrying it— 
would you think it unnatural in him? 

All this, and more, have we done to 
Trial by Jury, in the last hundred years, 
in the United States. 


5. But is that a good and sufficient 
reason for abolishing Trial by Jury? 
No more than our mishandling of a once 
perfectly good watch is a reason for dis- 
earding the watch—or watches in gen- 
eral—if it or they can be mended. 
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The true thing to be done about Trial 
hy Jury is to MEND IT! 

6. Trial by Jury, as the Constitu- 
tion gave it to us, is one thing. Trial 
by Jury as we have allowed it to be 
spoiled by laws and practices not re- 
quired by the Constitution is a very dif- 
ferent thing. To abolish the constitu- 
tional Trial by Jury is needless. (It 
would also be a reckless leap into the un- 
tried—but that is a further question.) 
What Trial by Jury needs is to cleanse 
it from the foul dirt which harmful 
laws and practices have spread over its 
works and its face. If we cleanse and 
repair that watch, and wind up the 
original mechanism that the Constitu- 
tion placed in our hands, then even Mr. 
Phelps, et id omne genus rationabile, 
will be compelled to admit that we have 
chosen the better course. 
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7. This comment is offered in the 
hope of waking up the American Bar 
—or some part of it, at any rate—to 
the dangerous point that has _ been 
reached in publie and private thinking 
outside the Bar. 


This is not the place to mention the 
essential and conclusive arguments for 
preserving the constitutional Trial by 
Jury. What we want to do is to urge 
the Bar in general to face promptly the 
coming issue; to probe its*own convic- 
tions; and to test thoroughly and offi- 
cially the arguments pro and con. And 
we want to warn those who already have 
thought it out in favor of the constitu- 
tional method that their cause will soon 
be as good as lost if they do not now 
render First Aid to Trial by Jury. 





Procedural Reform Calls for Exercise of 
Rule-making Power 


Nine Reasons for Defects of Statutory Procedure System—Ten 
Reasons for Success of Rules Formulated by Judiciary. 





Judicial procedure, especially in civil 
matters, has come in our day to be of 
ridiculously exaggerated nature. Pro- 
cedure is essentially but a means to an 
end, but through our ineptness we have 
permitted it to become in many cases 
the principal subject of litigation. Over- 
attention to procedural rules, which 
have been called the mere etiquette of 
justice, results in the operation of a 
great machine which has no productive 
output. 

Of course, rules of procedure are im- 
portant; but they should exist tc facili- 
tate justice, not to strangle it. 

In the beginning of the Anglo-Amer- 
ican system of law the procedural rules, 
like the common law, were evolved 
mainly from judicial decisions. The 
courts made their procedure, and altered 


it from time to time to adapt it to grow- 
ing needs. 

But in the typical American state of 
the first half of the nineteenth century 
a system of courts existed which had no 
capacity for developing procedural law 
adequate to changing needs. Having no 
ability to grapple with the problem it 
clung to the outworn system until such 
time as the reformers induced the legis- 
latures to take a hand. Three lines of 
development followed; in twenty-seven 
states, following New York’s example, a 
fairly complete new procedure was en- 
acted as a code; in five states procedure 
was partly codified; and in the remain- 
der the common law procedure contin- 
ued, to be modified more or less through 
succeeding decades, until, by the close 
of the century the prevailing system 
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was a mixture of ancient procedure and 
modern statute. In a few New England 
states, where the judiciary retained 
some unity of organization, the problem 
was largely solved by decisions and 
rules of court so that abrupt changes by 
legislation were forestalled. 


The first code of civil procedure was 
drafted by David Dudley Field and en- 
acted in New York in 1848. The theory 
was that the legislature should lay down 
the main principles and the courts 
should establish all the minor rules to 
make the principles effective. But the 
new ideas fell upon stony ground. The 
judiciary and most of the bar were hos- 
tile. While the courts lacked the power 
to formulate rules, they were able to 
negative the wholesome principles which 
were enjoined, and this they did by con- 
struing the rules narrowly and jealously. 


Thus began the frequent litigation 
over the meaning of rules. By 1877 the 
situation had become so bad in New 
York that the people were ready for a 
second attempt to force the bench to 
accept simple rules and the Throop 
Code, which had five times as many 
rules as Field’s, was adopted. From 
that time until 1921, at least, New York 
has had new rules to absorb after every 
session of the legislature. The code be- 
came an unscientific jungle of rules and 
law, construed and modified by thou- 
sands of decisions, the greatest single 
source of litigation in the entire law, 
and beyond the capacity of anybody but 
a specialist of long experience to com- 
prehend. 

But it was the Field Code which 
spread to other states, and nowhere has 
it led to results as vicious as followed 
the Throop Code in New York. In a 
number of states it has operated as well 
as the modified common law and statute 
system in certain others, but this is 
meager praise. 


Legislature Usurps Rule-Making Field 


Missouri is one of the states which 
adopted the Field Code. Like New York 
it failed to develop the function of rule- 
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making by the courts as a means for 
adapting the code rules to changing 
needs. This could not be done because 
the judicial system did not possess the 
means; it neither had any statistical 
system to show readily how rules were 
operating, nor had it such judicial or- 
ganization as to make judges responsible 
for this important function. The courts 
construed the code and the legislature 
from time to time amended it. 


While Missouri has escaped many of 
the evils suffered from a procedural 
code in New York, it is nevertheless 
timely to point out that the theory of a 


legislated code of procedure is fallacious 


and that it is merely a stage, already 
passing, in a long development. There 
are the most profound reasons why a 
statutory or code procedure cannot ac- 
complish what is desired in full meas- 
ure, but must be productive of much 
mischief. 


The alternative to legislated pro- 
cedure is procedure which is created, or 
at least regulated, by rules made by 
judges. It was the adoption of this 
principle, after nearly a century of 
groping, which enabled Great Britain 
and all the British dependencies to 
establish a successful modern system of 
procedure following the beginning made 
in 1873. England profited by American 
experience. And now our turn has 
come to profit by experience in other 
English-speaking countries, where pro- 
cedure is a relatively simple means to 
an end and litigation is conducted with 
comparative speed and certainty. 


American courts. have never been 
formally divested of the rule-making 
power. They simply gave up the exer- 
cise of the power and the legislatures 
stepped in. In 1912 the United States 
Courts adopted a schedule of rules to 
govern proceedings in equity, the bar 
participating in the work. Since then 
Congress has been asked to direct the 
United States Supreme Court to create 
a set of rules for common law eases, to 
be uniform in all United States courts. 
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The American Bar Association is 
strongly committed to this measure and 
it is likely to pass in the next session of 
Congress. 

Meanwhile in several states the prin- 
ciple has been adopted by vote of the 
legislature and in Colorado especially 
the change has been productive of good 
results. 


Defects of Legislated Code 
The objections to a legislated body of 
procedural rules may be enumerated as 
follows: 


1. In the legislature the propriety of 
a proposed amendment is determined 
finally by members most of whom know 
nothing at all about the subject, and so 
are readily imposed upon by interested 
persons. 


2. In the legislature action is slow 
and uncertain. It takes usually a num- 
ber of years to effect a change which 
is admittedly needed. Changes are 
likely to produce new and unforeseen 
difficulties which in turn wait a long 
time for correction. 


3. The consideration of this big field, 
with the frequent bills which are in- 
spired by personal interest and ignorant 
enthusiasm, as well as by good judg- 
ment, consumes a lot of time which the 
legislature should devote to topics that 
it knows more about. 

4. The legislated rule, so far as it 
directs a judge how to act in a given 
case, constitutes a limitation upon judi- 
cial power and discretion. Many such 
rules tie the hands of the judges so that 
they cannot do the obviously needed 
and sensible thing in the unforeseen sit- 
uation. 

5. When the legislature lays down a 
rule which a litigant must follow, it 
usually confers upon that litigant’s op- 
ponent a right to have the rule observed. 
The result is that a litigant who could 
not win his suit under the substantive 
law of the land may nevertheless win it 
temporarily, or ever ultimately, by rea- 
son of his opponent having made a mis- 
take and failed to conform to a rule 
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which, in essence, should be only part 
of the ‘‘etiquette of justice.’’ 


6. In consequence of the foregoing, 
courts are constantly being asked to 
penalize one litigant or the other for 
failure to conform to statutory rules. 
Decisions on these points lead to numer- 
ous appeals which cannot determine the 
cause on its merits. The decisions in 
these cases serve often to complicate the 
procedural law. 


7. A further consequence is that 
parties having some ground for fearing 
defeat at trial are induced to so conduct 
the trial as to inject error—either by 
the court or by the opposing party—in 
the record, so there will be an assured 
means for taking an appeal and secur- 
ing a retrial. In a hard fought jury 
trial the American tendency is virtually 
to test the competency of the judge to 
avoid errors, especially in respect to 
rulings on the admission or rejection of 
evidence. The judge is virtually on 
trial, and may have to make hundreds 
of rulings with little time for reflection, 
the penalty for an error being that there 
will be a retrial after an appeal. It is 
by this means that a defendant with 
sufficient means may stave off final judg- 
ment for years. Incidentally this pro- 
longs trials, multiplies trials and ap- 
peals, and adds to the delay of courts 
and their cost to the public as well as to 
litigants. 


8. The practical monopoly of rule- 
making by the legislature deprives the 
courts of a natural power. It atrophies 
the judicial department in respect to 
one of its important functions. It de- 
prives judges of a full measure of re- 
sponsibility so that they can blame the 
legislature for miscarriages of justice. 
The judge tends to become an automa- 
ton who discharges his duty if he en- 
ables the litigants to play their game 
according to rules for which he has no 
responsibility. 

9. The legislated system then means 
that the legislature is too busy itself with 
what it should not do if it were ideally 
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constituted to do it, which it is not, and 
that the courts are to be deprived of a 
wholesome function necessary to them 
if they are to be held to a real account- 
ability for their product. The funda- 
mental American principle of separation 
of powers is violated. 


Advantages of Judge-Made Rules 


Reasons in support of the idea 
of regulating procedure principally 
through rules made by courts may be 
stated as follows: 

1. The method violates no American 
constitutional principle. 

2. Wherever we find justice admin- 
istered in the most direct and econom- 
ical manner we find a greater or less 
acceptance of and reliance upon the 
rule-making principle. The best exam- 
ples are found in British courts, the 
world around, where the legislatures 
do not intervene, but leave this highly 
technical work wholly to the courts. 

3. The court rule principle does not 
imply a return to the early common law 
development of procedure through deci- 
sions only. It implies the alteration of 
a rule by the appropriate judicial au- 
thority at any time that a change ap- 
pears to be needed, and general revisions 
whenever they are called for. 

4. The rules principle permits the 
judicial system to regulate procedure by 
the action of such judges as may be 
selected by virtue of their known pro- 
ficiency. This reason alone would 
suffice. 

5. The rules principle enables the bar 
to participate in the work of regulating 
procedure in the capacity for which it 
is suited. At present individual -law- 
yers, who chance to be elected to the 
legislature, have a preponderant power, 
regardless more or less of their profi- 
ciency. With the courts exercising con- 
trol the bar would assist as an organic 
body, through its best qualified mem- 
bers, in its appropriate function of sug- 
gesting and criticizing. 

6. The responsible portion of the bar 
would get a far more sympathetic hear- 
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ing from the bench than it gets from 
the legislature. It is usually hopeless 
for the State Bar Association to secure 
enactment of rules after devoting long 
consideration to the subject. 

7. Changes can be made much more 
promptly in rules of court than in legis- 
lated rules. The result is that they are 
made when needed and at no time will 
changes be discussed and set off, one 
against the other, as a matter of log- 
rolling. 

8. Under the rules system wider dis- 
cretion is left to judges. The corrective 
principle of reversing a judgment on 
appeal, only when it is affirmatively 
shown that reversal is necessary to avoid 
a miscarriage of justice, is invoked. 
The result is to invest the procedural 
system with needed flexibility so that 
judges will not be required by statute 
to defeat substantial justice in the in- 
terest of rules which in the given in- 
stance are purely technical. 

9. Only through use of the rule- 
making authority by courts can we 
escape from the present situation where 
legislated rules establish substantive 
rights which in turn become the subject 
of litigation, making litigation grow like 
a snowball on a hillside. 

10. The objection that a dangerous 
power is to be conferred on the judges 
by permitting them to regulate proce- 
dure, or participate in its regulation, is 
seen to be silly when it is remembered 
that this is a slight power compared 
with the power to decide cases and con- 
strue rules in specific cases. Judges un- 
fit to participate in rule-making are still 
less fit to adjudge the substantive rights 
of parties. 


Need for Rules Committee 


The rule-making power is conceived 
to be historically inherent in the judi- 
ciary. Since the entire judiciary can- 
not participate in the exercise of this 
power, and some judges are much more 
proficient than others, it is customary 
to limit it to a certain few judges. 
This commonly takes the form of a 
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proposal to permit the supreme court 
of the state to make rules. While 
this would be much better than the 
statutory basis for rules regulation, it 
is not the ideal method. The supreme 
court is a small body which regularly 
works in a different field and subject to 
great pressure. While one or two, or 
even three, of the justices of a supreme 
court might be qualified to make rules, 
it is quite unlikely that all the members 
would have the interest or the training 
which is desirable. It would involve the 
assumption by the court of a vastly im- 
portant function ‘which would be some- 
what in competition with the existing 
one of deciding appealed cases, so that 
one or the other would suffer. 

The ideal way is to confer the rule- 
making authority upon a judicial coun- 
cil representing the trial and appellate 
branches, as is done in the proposed 





OF THE 


amendment to the Missouri constitution. 
This council can summon to its aid any 
experts in procedure who may be ob- 
tainable, on the bench, at the bar or in 
the law schools. It can, whenever any 
important questions are to be resolved, 
invite the advice and participation of 
the bar as did the United States Su- 
preme Court before revising the Equity 
Rules in 1912. In this way the experi- 
ence and the special knowledge which 
are so sorely needed in this vital work 
may be brought to the problems under 
the most favorable environment. The 
judicial council will finally say what the 
rule is to be, after receiving advice. 
Then, if further amendment is needed, 
to overcome unforeseen difficulties, the 
judicial council can act promptly and 
intelligently. And if this does not avail 
the legislature may still intervene to 
exercise its powers of control. 





Success of English Procedure Attributed to 





Judge-Made Rules 


By Witt1am Howarp Tart 


If one will read the contrast between the dreadful inadequacy 
of English Courts and the administration of English justice in 1837, 
when Victoria ascended the throne, and their efficiency and admirable 
work in 1887, when she celebrated her golden jubilee, as described 
by Lord Bowen, one of the great English judges, in his Jubilee 
essay on the Administration of Law, he may well take courage as to 
what may be done with our system in the way of bettering it. 
Describing the result of the change of procedure by Rules of Court, 
Lord Bowen used these words: 

‘*A complete body of rules—which possess the great merit of 
elasticity, and which (subject to the vote of Parliament) is altered 
from time to time by the judges to meet defects as they appear— 
governs the procedure of the Supreme Court and all its branches. 
In every cause, whatever its character, every possible relief can be 
given with or without pleadings, with or without a formal trial, with 
or without discovery of documents and interrogatories, as the nature 
of the case prescribes—upon oral evidence or affidavits, as is most 
convenient. Every amendment can be made at all times and all 
stages in any record, pleading or proceeding, that is requisite for 
the purpose of deciding the real matter in controversy. It may be 


asserted without fear of contradiction that it is not possible in the 
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year 1887 for an honest litigant in Her Majesty’s Supreme Court 

to be defeated by any mere technicality, any slip, any mistaken step 

in his litigation. The expenses of the law are still too heavy, and 

have not diminished pari passu with other abuses. But law has 
ceased to be a scientific game that may be won or lost by playing 

some particular move.’’ 

The justness of this summary is thus upheld by that great jurist, 
Mr. Dicey: 

‘*Any critic who dispassioriately weighs these sentences, notes 
their full meaning, and remembers that.they are even more true in 
1905 than in 1887, will particularly understand the immensity of 
the achievement performed by Bentham and his school in the amend- 
ment of procedure—that is, in giving reality to the legal rights of 
individuals. ’’ 


The means by which this reform was accomplished and the 
avowed object of the framers of the rules was to effect ‘‘a change in 
procedure which would enable the Court, at an early stage of the 
litigation, to obtain control over the suit and exercise a close super- 
vision over the proceedings in the action.’’ Thus could dilatory steps 
be eliminated, unnecessary discovery prevented, needed discovery 
promptly had, and the decks quickly cleared for the real nub of the 
ease to be tried. 

—William Howard Taft. 
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